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1. 9:00 AM CASE NUMBER:  MSN21-0980 
CASE NAME:  DISCOVERY BUILDERS, INC. VS CITY OF BRENTWOOD 
 SPECIAL SET HEARING  PETITION FOR WRIT OF MANDATE+DEPT. 39+ 
*TENTATIVE RULING:* 
 

Hearing Required. Appearances will be in person. Unless otherwise stated, this matter will be 
taken under submission at the conclusion of the hearing. To assist the parties during oral argument, 
the Court has provided its tentative ruling. Parties do not need to appear for the 8:30 a.m. case 
management calendar on June 3, 2022. The case management conference set for 8:30 a.m. will be 
held after oral argument on the writ claims. 

 
I.  Background 

 
Petitioners and Plaintiffs Discovery Builders, Inc. and WCHB Development, LCC (“Petitioners”) 

filed this petition and complaint against the City of Brentwood and the City Council of the City of 
Brentwood (“Respondents”). Petitioners’ claims against the individually named city council members 
were dismissed on July 20, 2021.  

 
Petitioners submitted a proposal to develop land in Brentwood on a 137-acre parcel, called 

Bridle Gate. The final version of the Project involved 252 single-family homes, 4.3 acres of park, and 
reservation of 11.35-acres for a school.  

 
Petitioners initially submitted their application for this Project in 2017. The initial version of 

the Project was for 252 single-family homes, a 258-unit apartment complex, 19.59 acres of 
commercial space, 4.3 acres of park, and reservation of 11.35-acres for a school.  

 
The Planning Commission held a public hearing on September 1, 2020, and voted to 

recommend that the City deny the Project. Petitioners made changes to the Project and submitted a 
revised version of the Project in January, 2021. The City Council held a public hearing on the Project 
on March 9, 2021. Prior to the hearing, the City received five comments in favor of the Project and 
forty comments in opposition to the Project. At the hearing, there were several comments made for 
and against the Project, with approximately twice as many individuals speaking against the Project. 
(AR 10076.) The City Council voted to deny the Project and adopted a resolution on denial on March 
23, 2021.  

 
In September 2020, Councilmembers Mendoza and Meyer made public comments related to 

the Project. Both individuals were not members of the City Council at that time. They were elected to 
the City Council in November 2020 and were members of City Council when they voted on the Project 
in March 2021.   
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Petitioners filed this petition and complaint on June 7, 2021. They sued for (1) writ of 
mandate (fair hearing and failure to make findings supported by the evidence), (2) writ of mandate 
(Housing Accountability Act), (3) violation of Civil Rights (including a takings claim), (4) inverse 
condemnation and (5) declaratory relief. The parties stipulated to have the writ claims (causes of 
action one and two) heard first, followed by the civil claims.  

 
II.  Standard of Review 

 
The first cause of action is brought as both a traditional and administrative writ, while the 

second cause of action is brought as an administrative writ.  
 
For a traditional writ of mandate under section 1085, “[t]he trial court reviews the challenged 

administrative action to determine whether it was arbitrary, capricious, or entirely lacking in 
evidentiary support, or whether the agency failed to follow the procedure and give the notices the 
law requires. [Citation.]” (Schmid v. City and County of San Francisco (2021) 60 Cal.App.5th 470, 484-
485.)   

 
For an administrative writ under section 1094.5, the standard of review is “ ‘ “whether the 

respondent has proceeded without, or in excess of, jurisdiction; whether there was a fair trial; and 
whether there was any prejudicial abuse of discretion. Abuse of discretion is established if the 
respondent has not proceeded in the manner required by law, the order or decision is not supported 
by the findings, or the findings are not supported by the evidence.” … (Code Civ. Proc., § 1094.5, subd. 
(c).)’ [Citation.]” (Schmid, supra, 60 Cal.App.5th at 483-484.)  

 
For an administrative writ based on alleged violations of the Housing Accountability Act 

(HAA), the Court’s review of the evidence is slightly different. The inquiry is “whether there is 
‘substantial evidence that would allow a reasonable person to conclude that the housing 
development project’ complies with pertinent standards. ([Gov. Code] § 65589.5, subd. (f)(4).)” 
(California Renters Legal Advocacy & Education Fund v. City of San Mateo (2021) 68 Cal.App.5th 820, 
837.) Where, as here, the public entity disapproved a project, the public entity bears the burden of 
proof that its decision conformed to the HAA. (Gov. Code § 65589.6; California Renters, supra, 68 
Cal.App.5th at 837.)  

 
III.  Writ Claim 
 
 A.  Fair Hearing Argument 

 
Petitioners argue that Councilmembers Mendoza and Meyer were biased and that Petitioners 

were not provided a fair hearing at the March 9 and 23, 2021 hearings before the City Council. 
 
1. Exhaustion of Administrative Remedies 
 
Respondents argue that Petitioners did not exhaust their administrative remedies as to 

Meyer. “When a litigant suspects bias on the part of a member of an administrative hearing body, the 
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issue must be raised in the first instance at the hearing. [Citations.]” (Attard v. Board of Supervisors of 
Contra Costa County (2017) 14 Cal.App.5th 1066, 1083.)   

 
On December 30, 2020, Petitioners raised their concerns about Councilmember Mendoza’s 

bias. (AR 590-600.) That letter did not object to Councilmember Meyer hearing the matter or raise 
any bias issue as to Meyer. Petitioners cite to nowhere in the record where they objected to Meyer 
considering the Project. Petitioners point out that this letter discussed a video where Mendoza was 
discussing the Project. The letter provides a link to this video of Mendoza through Meyer’s Facebook 
page. (AR 597 fn. 25.) Petitioners argue that this reference to Meyer’s Facebook page is sufficient to 
raise the issue of bias as to Meyer. It is not. Thus, Petitioners have not exhausted their administrative 
remedies as to Meyer.  

 
The Court notes that there may be situations where bias of a hearing body was not 

discovered before the hearing on the matter and that in such situations exhaustion may not always 
be required. Here, however, the facts supporting Petitioners’ theory of bias as to Meyer became 
public in September 2020 in an online news story and thus were easily discoverable before the 
hearing. (Pet. ¶ 22.)   

 
Petitioners argue that they need not exhaust their administrative remedies on bias where 

they have brought a federal due process rights claim. Petitioners, however, did not raise federal due 
process in their writ claims.  

 
The Court notes that in addition to not exhausting their administrative remedies as to Meyer, 

there is no evidence in the record to support a bias claim against her. The petition alleges that Meyer 
made certain statements in a September 21, 2020 interview, but neither that interview nor a 
transcript of it is included in the record.  

 
For these reasons, the claim of bias as to Meyer fails.  
 
2. Bias Analysis 
 
It is undisputed that Petitioners exhausted their administrative remedies as to Mendoza. “A 

councilman has not only a right but an obligation to discuss issues of vital concern with his 
constituents and to state his views on matters of public importance.” (Fairfield v. Superior Court of 
Solano County (1975) 14 Cal.3d 768, 780.) “Campaign statements, however, do not disqualify the 
candidate from voting on matters which come before him after his election.” (Id. at 781.)  

 
“The ‘standard of impartiality required at an administrative hearing is less exacting than that 

required in … judicial proceeding[s].’  [Citation.] It is recognized that ‘administrative decision makers 
are drawn from the community at large. …  Holding them to the same standard as judges, without a 
showing of actual bias or the probability of actual bias, may discourage persons willing to serve and 
may deprive the administrative process of capable decision makers.’ [Citation.] (Nasha v. City of Los 
Angeles (2004) 125 Cal.App.4th 470, 483.) 
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“[T]here were some situations in which a decision maker should be disqualified because of 
the ‘probability’ of bias, such as when the decision maker has a personal or financial interest in the 
outcome, or is either familially or professionally related to the litigant. [Citation.]” (BreakZone Billiards 
v. City of Torrance (2000) 81 Cal.App.4th 1205, 1237.)  The party claiming bias must show “ ‘an 
unacceptable probability of actual bias on the part of those who have actual decisionmaking power 
over their claims.’ [Citation.]” (Id. at 1236.) This is proven with “concrete facts”. (Id. at 1237.)  

 
In Clark v. City of Hermosa Beach (1996) 48 Cal.App.4th 1152, the court found evidence that a 

specific city councilmember was biased against a project because if the project was approved it would 
block the view from that councilmember’s homes. (Id. at 1172-1173.) The court also noted that this 
councilmember had personal animosity towards the individuals who had proposed the project, which 
contributed to his conflict of interest. Evidence of this personal animosity included that the 
councilmember would “run by [petitioners’] windows and yell ‘loud, obnoxious noises in the morning’ 
and one time the councilmember urinated on petitioners’ house and their planter. (Id. at 1167, fn. 
12.) The court went on to note that the entire city council was biased because it was attempting to 
impose a construction moratorium by voting against three similar projects (which required only a 
majority vote) after the city was unsuccessful in getting a construction moratorium passed (which 
required a four-fifths vote of the Council. (Id. at 1173.)  

 
In Petrovich Development Co., LLC v. City of Sacramento (2020) 48 Cal.App.5th 963 a city 

councilmember was found to be biased and thus, the applicant was denied a fair hearing. The court 
found that the councilmember’s prior statements against the development as originally proposed 
were insufficient to show bias. (Id. at 974.) Similarly, the councilmember’s membership in a group 
that opposed the project did not show bias. (Id. at 974.) There was, however, evidence of 
unacceptable bias by the councilmember. The councilmember appeared to be counting or gathering 
votes against the project from other councilmembers. The councilmember exchanged multiple text 
messages and emails with a group that was appealing a conditional use permit to the city council. The 
communications went beyond exchanges of information with a constituent, to include statements 
that suggested the councilmember was coaching the group on the appeal. The councilmember also 
presented a “talking points” document during the hearing, which supported denying the project, and 
which contained points very similar to an email from the group to the councilmember. (Id. at 975-
976.)  

 
In Woody's Group, Inc. v. City of Newport Beach (2015) 233 Cal.App.4th 1012, a 

councilmember was found to biased where he voiced opposition to a project, the councilmember was 
the person who had appealed approval of the project to the city council (where he was a member) 
and then tried to convince the other councilmembers to vote against the project.  

 
In Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 470, a member of the planning 

commission wrote an article opposing a project before voting against that project, which the court 
found was sufficient evidence of the probability of bias. (Id. at 484.) Nasha is distinguishable, 
however, since there the biased member made statements in an article within a month of voting on 
the project. The statements were not made as part of a campaign, which seems unlikely given that 
planning commission members are often appointed, not elected.  
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Petitioners argue that Councilmember Mendoza was biased against Petitioners because she 

opposed the Project while running for City Council and circulated a petition against the project. (Pet. 
¶ 21.) Later, when on the City Council, Mendoza voted against the project. (Pet. ¶27.) The Petition 
alleges that Mendoza expressed clear opposition to the project. (Pet. ¶21.) In support of their 
argument that Mendoza was biased, Petitioners rely entirely on their December 30, 2020 letter and 
its attachments. (AR 590-636.) The attachments to the letter are various social media posts where 
Mendoza expressed her opposition to the Project. While the letter discusses an interview that 
Mendoza did with East County Today, no transcript of that interview was provided and therefore the 
Court’s decision is based only on the summary of the interview provided in the letter. (In reply, 
Petitioners provide the Court with a link to Facebook where the video can be viewed, but this is not a 
recognized method to include evidence in the record in a writ proceeding.)  

 
All of the evidence supporting Mendoza’s bias occurred before she was elected to the City 

Council in November 2020, which was months before she voted against approving the Project. The 
facts in the record are insufficient to show bias or a probability of bias. In general, the facts show that 
councilmember Mendoza made statements against a version of the Project before she was on the 
City Council. “Campaign statements, however, do not disqualify the candidate from voting on matters 
which come before him after his election.” (Fairfield, supra, 14 Cal.3d 768, 781).) Once on the City 
Council, there are no concrete facts that show that Mendoza had actual bias or the probability of 
actual bias.  

 
Petitioners’ theory of bias as to Mendoza fails as the evidence in the record does not show 

that she was biased against Petitioners.   
 
Therefore, Petitioners have not shown that they did not receive a fair hearing.  
 

 B.  Failure to Make Findings Supported by the Evidence  
 
Petitioners argue that Respondents failed to make the required Topanga findings. Topanga 

Assn. for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, 515, held that when 
determining whether the findings are supported by substantial evidence, the agency making the 
decision “must set forth findings to bridge the analytic gap between the raw evidence and ultimate 
decision or order.” (Id. at 515.)  

 
In Mountain Defense League, the Board of Supervisors granted a private development plan 

and an amendment to the general plan at the same time. A decision on a development plan is a quasi-
judicial decision, while changes to the general plan are usually legislative. In Mountain Defense 
League, however, the Court held that the board’s decision did not comply with Topanga and 
consequently ordered that the matter be remanded for the board to make the necessary findings to 
bridge the gap between the evidence and the board’s resolution. (Id. at 732.)  “Where, as here, an 
agency in two capacities is simultaneously disposing of two legally required functions with but one 
decision, review of that determination must be by the more stringent standard.” (Mountain Defense 
League v. Board of Supervisors (1977) 65 Cal.App.3d 723, 729; see also, City of Carmel-by-the-Sea v. 
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Board of Supervisors (1986) 183 Cal.App.3d 229, 239 [“it has been held that the stricter standard of 
substantial evidence is controlling where an agency decision involves both a judicial and a legislative 
function.”].)  

 
The City argues that Mountain Defense League actually supports their position because that 

court recognized that amending a general plan is a legislative function, which alone would not require 
findings. (Mountain Defense League, supra, 65 Cal.App.3d at 732 fn.5.) This statement was made 
immediately before the court found that the board’s actions were insufficient as to the quasi-judicial 
decision and stated that the matter needed to be remanded to the board to make the required 
findings. (Id. at 732.) In addition, because the court remanded the case to the board, it appears that 
the court in Mountain Defense League was not concerned with a lack of prejudice.  

 
Consaul v. City of San Diego (1992) 6 Cal.App.4th 1781, does not require a different result. 

There, the court reviewed a challenge to a change in the zoning of a petitioners’ property. The case 

did not involve multiple decisions that were made at the same time.  

San Francisco Tomorrow v. City and County of San Francisco (2014) 229 Cal.App.4th 498, also 

is distinguishable. Although the developer applied for both quasi-legislative and quasi-judicial permits, 

the opinion does not state that these were considered and decided together. Nor did San Francisco 

Tomorrow discuss the holding in Mountain Defense League.  

Here, as in Mountain Defense League, the City made quasi-judicial and legislative decisions on 
Petitioners’ proposed development plan during the same hearing. In this situation, Petitioners are 
entitled to challenge whether the City made the required findings under Topanga.  
 

In order to establish reversible error where a project is denied, petitioners “must 
demonstrate that all the key findings are defective, as one adequate finding is sufficient to support 
the [public agency's] decision. (Saad v. City of Berkeley (1994) 24 Cal.App.4th 1206, 1214–1215.)” 
(Levi Family Partnership, L.P. v. City of Los Angeles (2015) 241 Cal.App.4th 123, 130.) “Under general 
principles of appellate review and the specific language of Code of Civil Procedure section 1094.5, 
[petitioners] must show a prejudicial abuse of discretion to prevail. If any one of the findings made by 
the City is supported by substantial evidence and warrants denial of the permit under the ordinance, 
defects in other findings by the City will not prejudice [petitioners]. The City could simply eliminate 
the other findings and still prevail upon the one adequate finding of detriment. Unless the findings 
are so intertwined that a failure of one could reasonably lead the City to reconsider its denial of the 
permit, [petitioners] cannot establish prejudice.” (Saad, supra, 24 Cal.App.4th at 1215.) 

 
Here the City declined to approve the project. Thus, in order to prevail on this writ, 

Petitioners must show that all of the City’s key findings supporting denial are invalid.  
 

1. General Plan Amendments 
 
The City denied Petitioners’ request for a General Plan Amendment (GPA 17-001). The 

proposed General Plan Amendment would change the land use designation from Regional 
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Commercial to Planned Development, relocate the designated “Park” area and create into two 
separate “Park” designated sites totaling 4.3 acres and amend the General Plan 's Circulation Element 
to allow the proposed San Jose Avenue extension to terminate at a new intersection with Sand Creek 
Road. (AR 10790; see also, 07422-23 (staff report explaining amendments).) 

 
The City found that the General Plan Amendment would not be in the public interest and was 

not consistent with the General Plan.  
 
a. Public Interest 
 
The City explained that the amendment was not in the public interest because (1) “the 

existing General Plan circulation plan currently better serves the community's needs with respect to 
traffic circulation.” And (2) “a single, larger park on this Project Site is amenable to a greater variety of 
uses than would be two smaller parks and a single, larger park would not be unduly distant from any 
home within the proposed Project Site.” (AR 10793.)  

 
i. Circulation Plan 
 
The current traffic circulation plan has Sand Creek Road and San Jose Road each extending 

westward and connecting with Hillcrest Avenue (in Antioch). (Respondent’s RJN ex. A: Figure CIR-1.) 
The proposed plan amendment would modify “the Circulation Element…to reflect that San Jose 
Avenue will no longer extend westward to connect with Hillcrest Avenue in Antioch, but rather will 
extend northward terminating at its intersection with Sand Creek Road…” (AR 7480, 7482; 11312, 
11314.)  

 
Petitioners point out that the staff report suggested that the City could find the amendments 

were in the public interest because the reconfiguration of the San Jose Avenue extension could serve 
the public interest by facilitating travel across the project site to the proposed Sand Creek Road 
extension, and because division and relocation of the Park parcels would locate parks closer to the 
residential development they will serve. (AR 7423.) While the staff report suggested that the City 
could make these findings, the report did not state that the City was required to make these findings. 
Petitioners also rely on a proposed resolution approving the Project, but the City was not required to 
approve that document. (AR 7479.)  

 
The staff report suggested that the proposed traffic circulation plan could be consistent with 

Policy CIR 1-2 because “[a]llowing for the reconfiguration and improvement of San Jose 
Avenue…could effectively accommodate vehicular and multimodal traffic in a manner that reflected 
the context of the surrounding residential and (potentially) school land uses and the needs of 
operators of vehicles, pedestrians, and bicyclists.” (AR 10794.)  

 
Petitioners’ evidence shows that the proposed traffic circulation plan would include sidewalks 

and bicycle lanes, which could support a finding that the proposed traffic circulation plan will benefit 
pedestrians and cyclists. (AR 1551; see also, AR 7695.) In addition, Petitioners’ letter to the City on 
March 23, 2021, Petitioners explained how the proposed traffic circulation plan was consistent with 
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the general plan policies, including Policy CIR-1. (AR 10410-11.)  
 
There is, however, also evidence that the traffic circulation plan would encourage cut-through 

traffic in the adjoining neighborhoods. One person raised this concern at the City Council hearing. (AR 
10242-44.) Other individuals sent the City letters raising concerns that the changes to the traffic 
circulation plan would encourage cut-through traffic, which is inconsistent with Policy Cir-3. (AR 6976; 
7096-7098; 7116; 7126-27.)  

 
There is substantial evidence to support the City’s decision that the proposed changes to the 

traffic circulation plan were not in the public interest.  In addition, the City’s resolution denying this 
change sufficiently explains the reason for the denial and therefore meets the Topanga standard.  

 
ii. Park Location 
 
Councilmember Mendoza raised concerns about freeway noise near one of the parks. 

(AR10169-70.) Councilmember Rarey also raised concerns about one of the parks being too close to 
the freeway and that having two smaller parks limits the amount of facilities available at the park. (AR 
10272-74; 10326.) A member of the public (who was or had been a member of the Parks Commission) 
expressed concern about the size of two small parks, which would not allow for soccer or baseball. 
(AR 10220.) Councilmember Meyer also raised questions on the usefulness of two smaller parks 
instead of one larger park and raised questions about the noise. (AR 10137-38, 10144.)  

 
In letters to the City, other individuals raised concerns about having two small parks instead 

of one large park. (AR 6976; 7126; 7099.) As well as other general concerns about changing the 
location or size of the park. (AR 7080.)  

 
Petitioners point out that the initial study considered noise impacts and found that a wall 

would reduce noise levels. (AR 1842.) For example, with a wall, noise levels at the park would be 65, 
which meets the general plan criterion. (AR 1842.) Although, the noise map (with a sound wall) also 
shows that the park near the freeway would experience more than noise than the other park 
location. It appears that the original park location would experience less noise than the park near the 
freeway. (AR 2460.) It is worth noting, however, that the initial study was done for CEQA and thus, its 
focus was on whether project-generated noise will exacerbate the pre-existing conditions and not on 
the preexisting noise that the Project’s future users will experience. (AR 1843.) In addition, even if the 
noise level at the park near the freeway will meet the general plan’s criterion, a park placed away 
from the freeway presumably would experience less noise.  

 
There is evidence that two parks would be in the public interest, but the City Council was not 

required to accept this evidence. City staff explained that they thought two parks would be adequate 
and acceptable. (AR 10138-10142.) The two parks would help ensure that the City has well-
distributed park land and easy access to parks for all residents. (Id.) In addition, the two parks would 
be 1.75 and 2.56 acres while currently many of the City’s parks are 1.5 acres or smaller. (Id.)  

 
While there is evidence supporting either decision, there is substantial evidence in the record 
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to support the City’s finding that the proposed change to allow two smaller parks in different 
locations was not in the public interest. In addition, the City’s resolution denying this change 
sufficiently explains the reason for the denial and therefore meets the Topanga standard. 

 
b. Consistency with General Plan 
 
The City also explained that the amendment was not consistent with the General Plan, 

specifically Policy SA 3-5 and Policy CIR 3-4.  
 
Policy SA 3-5 is to ensure that all areas of the city are accessible to emergency response 

providers. The City found that the proposed amendment “would decrease the number of vehicle 
access routes for emergency response providers from the current number (from three to two). As 
such, it would fail to ensure that this area of the city is as accessible to emergency response providers 
as is currently required by the General Plan.” (AR 10793.)  

 
Petitioners argue that the City is incorrect. They point out that the draft EIR found that the 

Project would have a less-than-significant impact on emergency access. (AR 1667.)  
 
The proposed changes show access to the Project site would be made at two intersections: 

Sand Creek and San Jose (in the north) and San Jose and St. Regis (in the south). Under the current 
traffic circulation map in the General Plan with San Jose extending westward to Hillcrest, there would 
be a third access point to the Project site. (AR 6980, Respondent’s RJN ex. A: Figure CIR-1.) Thus, there 
is substantial evidence to support the City’s finding that the amendments to the General Plan would 
reduce the number of emergency access points from three to two. The evidence does not show, 
however, why two emergency access points is inconsistent with Policy SA 3-5. Therefore, there is not 
substantial evidence to support the City’s finding that the proposed amendment violates Policy SA 3-
5. As pointed out by the City, however, in order for Petitioners to prevail on this claim they must show 
that all of the City’s reasons for denial fail. Here, there were other reasons for the City Council to deny 
the proposed General Plan amendments, which were supported by substantial evidence.  

 
Policy CIR 3-4 states that the plan should provide an interconnected street network that 

provides multiple points of access, discouraging cut-through traffic while maintaining neighborhood 
connectivity. The City found that the “proposed re-routing of San Jose Avenue would, in fact, 
encourage cut-through traffic burdening adjoining neighborhoods, including Brentwood Hills and 
Shadow Lakes to the south, and thus would not be consistent with this policy re-routing San Jose 
Avenue would, in fact, encourage cut-through traffic burdening adjoining neighborhoods, including 
Brentwood Hills and Shadow Lakes to the south.” (AR 10793.) 
 

In general, the same evidence that shows that change to the circulation plan is not in the 
public interest supports a finding that the change is not consistent with Policy CIR 3-4. There is 
substantial evidence to support the City’s finding that the proposed amendment to the General Plan 
is not consistent with the General Plan.  

 
Petitioners also argue that City staff requested that Petitioners submit a general plan 
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amendment even though Petitioners did not think one was needed. Petitioners have not shown, 
however, that no general plan amendment was required.  

 
Petitioners also argue that initial study found the Project was compliant with the General 

Plan. In addition, Petitioners point to the draft resolutions approving the Project, but the City declined 
to adopt those drafts. The Court finds these arguments unpersuasive.  The CEQA documents found 
that the Project was “generally consistent with applicable General Plan goals and policies that were 
adopted for the purpose of avoiding or mitigating an environmental effect”. (AR 799; see also 1832.) 
But “[c]onsistency of the project with other General Plan policies which may be applicable to the 
project is a policy issue…” (AR 799.) Finally, Petitioners have cited no authority that holds a public 
entity is bound to follow the conclusions in an initial study or a draft EIR. 

 
2. Zoning Amendment 
 
As part of the Project approvals, Petitioner requested certain changes to the zoning for the 

Project site which are found in Municipal Code section 17.486. (AR 7486-96.) The zoning changes are 
necessary for the Project to be built as it was proposed. The zoning changes included reducing the 
minimum lot sizes and small reductions to the setback requirements. (AR 7486-96 (proposed 
changes); AR 7427-28 (comparison of current standards and proposed changes).)  

 
Petitioners argue that the City should have approved the requested rezoning. The City denied 

the requested rezone because it would not be consistent with the City’s General Plan, which is due to 
the City’s decision to deny Petitioners’ request to amend the General Plan. (AR 10794.) The City found 
that the rezone was inconsistent with the park location and the traffic circulation plan. (AR 10794.) 
The City found that the rezone would also be inconsistent with Goal COS 1 and Policy COS 1-3; Goal 
COS 7 and Policy 7-1; Policy COS 7-3 and Goal H 2. (AR 10794-96.)  

 
The City also found that the rezone would not be in the public interest because it “would 

substantially increase the residential development on the Project Site” from 3.0 du/a to 3.70 du/a or 
4.0 du/a. (AR 10794.) The City explained that “[t]he Rezone would lead to a decrease in the amount of 
open space and increase the residential density of the Project Site beyond the current approved 
residential zoning set forth in the Brentwood Municipal Code… .” (AR 10796.) It found that “[t]his 
density increase would lead to increased traffic and other impacts, including impacts to surrounding 
neighborhoods already impacted by traffic from nearby schools.” (AR 10796.) The City also found that 
the rezone “would subject an increased number of Project residents and users to noise from State 
Route 4.” (AR 10794.)  

 
Finally, the City explained that “the Rezone proposes to rezone a portion of the Project Site 

immediately adjacent to State Route 4 for public park purposes. The Council finds that a park at this 
location would subject park users to undue exposure to noise and pollution associated with the 
nearby freeway use.” (AR 10796.) It also found that adding a gas station as a new conditionally 
permitted use was not “in the public interest due to the existing adequate number of gas stations… .” 
(AR 10796.)  
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Petitioners argue that the City’s various reasons for denying the rezone fail. In order to show 
that the City abused its discretion in denying the requested zoning changes, Petitioners must show 
that each reason for the denial was invalid. Whereas the City need only show that at least one reason 
for the denial was valid.  

 
First, Petitioners failed to show that the City abused its discretion in denying the amendment 

to the General Plan and therefore, Petitioners have not shown that the proposed rezoning is 
consistent with the current General Plan. 

 
Next, the City found that the rezoning would not be consistent Goal COS 1 and Policy COS 1-3 

because it would reduce the amount of open space. Goal COS 1 and Policy COS 1-3 are both designed 
to preserve open space in the City. (Respondent’s RJN ex. A p. 4-1.) Here, City staff stated that 
proposed changes would “reduce the permanent open space from 49.51 acres to 28.25 acres.” (AR 
10087; see also, AR 6725, 6932.) Petitioners do not dispute this reduction in permanent open space, 
but argue that keeping 28 acres of open space meets Goal COS 1 and Policy COS 1-3. Keeping 28 acres 
of open space might well be consistent with Goal COS 1 and Policy COS 1-3, but the Court cannot 
second guess the City Council’s determination. The evidence shows that the proposed Project would 
reduce the open space from 49.51 acres to 28.25 acres and this evidence is sufficient to provide 
substantial evidence of the City’s finding that the reduction in open space is inconsistent with Goal 
COS 1 and Policy COS 1-3.  

 
The City also found that the zoning change to allow for gas stations was not in the public 

interest given the “existing adequate number of gas stations”. (AR 10796.)  
 
There is substantial evidence to support the City’s findings that the City already has enough 

gas stations. During the City Council hearing on March 9, several individuals stated that another gas 
station was not needed. (AR 10208, 10227, 10230.) Councilmember Mendoza also stated that no 
more gas stations were needed. (10298.) There were also a written comment objecting to more gas 
stations. (AR 6961.) Petitioners point out that City staff explained that a gas station at the Project site 
would not necessary be bad thing for people trying to get gas during their commutes. (AR 10148.)  

 
Petitioners argue that the Project did not include gas station. The proposed zoning changes 

included allowing gas stations as a conditionally permitted use. (AR 7492.) Thus, the City was could 
consider the gas station issue when deciding whether to approve the requested rezone.  

 
The Court declines to address Petitioners’ remaining arguments regarding consistency with 

the General Plan because City had several reasons for denying the rezone.  
 
The Court finds that the City did not abuse its discretion in denying the amendments to the 

zoning ordinance.  
 
3. Development Agreement, Tentative Subdivision Map, Design Review 
 
Petitioners argue that the City should have approved the Development Agreement. The City 
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did not approve the Development Agreement because the City found that the Agreement would not 
be consistent with the General Plan because the City denied the request for amendments to the 
General Plan and the requested rezoning. (AR 10796.) Since the City did not abuse its discretion in 
denying the proposed General Plan amendments it did not abuse its discretion in failing to approve 
the Development Agreement.  

 
4. Prejudicial Error 
 
Respondents point out that in order to establish reversible error where a project is denied, 

petitioners must demonstrate that all the key findings are defective, as one adequate finding is 
sufficient to support City’s decision. (Saad, supra, 24 Cal.App.4th at 1214–1215; Levi Family 
Partnership, L.P., supra, 241 Cal.App.4th at 130.) 

 
In denying approval of the Project, Respondents denied Petitioners’ request for approval of a 

vesting tentative subdivision map and the design review. (AR 10798-800.) In their opening brief, 
Petitioners’ argument on the vesting tentative subdivision map and the design review is limited to 
one paragraph where Petitioners argue that the City’s decision that the Project was not consistent 
with the General Plan was incorrect. Petitioners repeat their argument that the Project was full 
consistent with the General Plan and approval of the Project was in the public interest. For the 
reasons explained above, the City did not abuse its discretion in denying the General Plan 
amendment. Furthermore, Petitioners have not shown that the Project was consistent with the 
General Plan without the amendment.  

 
In the last sentence in this section, Petitioners state that “[t]he City’s other findings to deny 

these applications are addressed above and in the chart at page 10410 of the administrative record.” 
In their March 23, 2021 letter, Petitioners address arguments related to the vesting tentative 
subdivision map and the design review (AR 10425-430), but a single reference to these arguments in 
the memorandum is insufficient to put these issues before the Court.  (Pringle v. La Chapelle (1999) 
73 Cal.App.4th 1000, 1003(“Briefs must provide argument and legal authority for the positions 
taken”); Orange County Water Dist. v. Sabic Innovative Plastics US, LLC (2017) 14 Cal.App.5th 343, 383 
(“ ‘When an appellant fails to raise a point, or asserts it but fails to support it with reasoned argument 
and citations to authority, we treat the point as waived’ ”).)  

 
IV.  Housing Accountability Act  

 
Petitioners allege that the City violated Government Code section 65589.5(j) of the Housing 

Accountability Act. (Pet. ¶¶45, 50.) The Petition alleges a violation of subsection (j)(1). (Pet. ¶45.) The 
Petition does not allege that the City failed to give timely notice of the Project’s inconsistencies with 
the General Plan and zoning law and thus, the Petition does not allege a violation of subsection (j)(2). 

 
A. Applicable Law  
 
As relevant here, the Housing Accountability Act (HAA) states requires a local agency to 

approve a project “[w]hen a proposed housing development project complies with applicable, 
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objective general plan, zoning, and subdivision standards and criteria, including design review 
standards, in effect at the time that the application was deemed complete” unless the agency makes 
certain findings. (Gov. Code section 65589.5(j)(1).) In order to disapprove the project, the agency 
must make “written findings supported by a preponderance of the evidence on the record that both” 
(A) “housing development project would have a specific, adverse impact upon the public health or 
safety unless the project is disapproved or approved upon the condition that the project be 
developed at a lower density” and (B) “[t]here is no feasible method to satisfactorily mitigate or avoid 
the adverse impact identified pursuant to paragraph (1), other than the disapproval of the housing 
development project or the approval of the project upon the condition that it be developed at a 
lower density.” (Gov. Code section 65589.5(j)(1)(A), (B); see also, California Renters Legal Advocacy & 
Education Fund v. City of San Mateo (2021) 68 Cal.App.5th 820, 836 (California Renters).)   

 
If the local agency “considers a proposed housing development project to be inconsistent, not 

in compliance, or not in conformity with an applicable plan, program, policy, ordinance, standard, 
requirement, or other similar provision…” it shall provide written notice to the applicant of the reason 
within 60 days of the date of the application if the housing development project contains more than 
150 units. (Gov. Code section 65589.5(j)(2)(A).) The failure to provide the required documentation 
means the project is deemed consistent with the applicable plan, program, policy, ordinance, 
standard, requirement, or other similar provision. (Gov. Code section 65589.5(j)(2)(B).)  

  
“[A] proposed housing development project is not inconsistent with the applicable zoning 

standards and criteria, and shall not require a rezoning, if the housing development project is 
consistent with the objective general plan standards and criteria but the zoning for the project site is 
inconsistent with the general plan. If the local agency has complied with paragraph (2), the local 
agency may require the proposed housing development project to comply with the objective 
standards and criteria of the zoning which is consistent with the general plan, however, the standards 
and criteria shall be applied to facilitate and accommodate development at the density allowed on 
the site by the general plan and proposed by the proposed housing development project.” (Gov. 
Code, § 65589.5 (j)(4).)  

 
“[T]he HAA must be interpreted and implemented to ‘afford the fullest possible weight’ to 

the approval of housing (§ 65589.5, subd. (a)(2)(L)). Although the HAA should not be construed to 
prohibit local governments from requiring compliance with ‘objective, quantifiable, written 
development standards’ that are consistent with meeting the jurisdiction's share in regional housing 
need (§§ 65589.5, subd. (f)(1), 65583)”. (California Renters, supra,  68 Cal.App.5th at 845 .)  

 
Finally, the Court’s review of the evidence here is “whether there is ‘substantial evidence that 

would allow a reasonable person to conclude that the housing development project’ complies with 
pertinent standards. ([Gov. Code] § 65589.5, subd. (f)(4).) As the public entity that disapproved the 
project, the City bears the burden of proof that its decision conformed to the HAA. (§ 65589.6.)” 
(California Renters, supra, 68 Cal.App.5th 820, 837.)  

 
B. Exhaustion of Administrative Remedies  
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Respondents argue that Petitioners failed to raise compliance with the HAA during the 
hearings before the City and therefore have failed to exhaust their administrative remedies on that 
issue.  

 
On March 8, 2021, Petitioners’ attorney sent a letter to the City Council. The letter discusses 

the HAA in the context of discussing the importance of creating additional housing. The letter does 
not, however, claim that Respondents are violating the HAA. In reply, Petitioners fails to provide a 
citation to the record where they notified the Respondents that denial of the Project would violate 
the HAA.  

 
“ ‘The requirement of exhaustion of administrative remedy is founded on the theory that the 

administrative tribunal is created by law to adjudicate the issue sought to be presented to the court, 
and the issue is within its special jurisdiction. If a court allows a suit to go forward prior to a final 
administrative determination, it will be interfering with the subject matter of another tribunal. 
[Citation.] Consequently, the requirement of exhaustion is a jurisdictional prerequisite, not a matter 
of judicial discretion. [Citation.]” (Tahoe Vista Concerned Citizens v. County of Placer (2000) 81 
Cal.App.4th 577, 589.) Many land-use statutes have a statutory exhaustion requirement. (See, Gov. 
Code section 65009(b) [Planning and Zoning Law]; Pub. Resources Code, § 21177 [CEQA].) Even 
without a specific statute, “exhaustion of administrative remedies is required wherever it is 
‘permitted or authorized by statute or by rule of the administrative agency involved.’ [Citation.]” 
(Lopez v. Civil Service Com. (1991) 232 Cal.App.3d 307, 314.)  

 
 Respondents do not cite to a specific statute that states what Petitioners must do in order to 

exhaust their administrative remedies as to a challenge to the HAA. Still, the HAA states that judicial 
challenges under the statute are made under section 1094.5. (Gov. Code, § 65589.5 (m).) In addition, 
Petitioners could have raised compliance with the HAA to the City Council when it was considering 
whether to approve the Project. Thus, the Court finds that in order to bring a challenge under section 
Gov. Code, § 65589.5 (j)(1), Petitioners were required to exhaust their administrative remedies by 
raising the issue before the City Council. 

 
Petitioners argue that they sufficiently exhausted their administrative remedies as to the HAA 

by notifying the City that the Project complied with the General Plan and zoning criteria and that no 
amendments were required. Statements regarding consistency with the General Plan and zoning are 
insufficient to raise the issue of compliance with the HAA. In order to exhaust their administrative 
remedies on this issue, Petitioners needed to do more, such as make a statement that the City’s 
decision violated the HAA.  

 
Petitioners also argue that the Court should still decide this issue because it involves 

important questions of public policy. In Lindeleaf v. Agricultural Labor Relations Bd. (1986) 41 Cal.3d 
861, 870-871 the court held that “[a]lthough waiver is the general rule when parties fail to exhaust 
their administrative remedies, we may agree to hear a case involving important questions of public 
policy.” Lindeleaf involved a procedural challenge to the Agricultural Labor Relations Board and the 
decision would affect not only the parties to the Lindeleaf case, but other parties with similar cases 
pending before the Agricultural Labor Relations Board. Lindeleaf does not apply here as this case will 
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only affect Petitioners and will not have wide-reaching effects in other cases. 
 
The Court finds that Petitioners did not exhaust their administrative remedies as to the 

challenge based on compliance with the HAA and therefore, the second cause of action is denied.  
 
C. Analysis  
 
Although Petitioners have not exhausted their administrative remedies as to the HAA, their 

challenge also fails on the merits.  
 
Petitioners argue that the City did not make the findings required by Government Code 

section 65589.5(j). The City did not make the findings specific in that section, however, the City was 
only required to make such findings if the Project complied “with applicable, objective general plan, 
zoning, and subdivision standards and criteria, including design review standards, in effect at the time 
that the application was deemed complete”. (Gov. Code section 65589.5(j)(1).)  

 
The pivotal question here, as in California Renters, is whether the General Plan policies and 

zoning are applicable and objective standards. Whether the General Plan policies are applicable and 
objective are questions of law for the Court. (California Renters, supra, 68 Cal.App.5th at 839.) 
Whether the project is consistent with those standards is one of fact, to be evaluated under the 
standards of subsection (f)(4) [is there substantial evidence that would allow a reasonable person to 
conclude that the housing development project is consistent, compliant, or in conformity with the 
standard.]. (Ibid.)  

 
The first step in California Renters was determining if the design guidelines were applicable 

standards. Here, it is clear that the General Plan policies and zoning rules are applicable standards as 
they are listed in the statutory scheme, and they apply to the property in question.  

 
Next, the Court must determine if the policies at issue here are objective. The HAA defines 

“objective” as “involving no personal or subjective judgment by a public official and being uniformly 
verifiable by reference to an external and uniform benchmark or criterion available and knowable by 
both the development applicant or proponent and the public official.” (Gov. Code § 65589.5 (h)(8); 
see also, California Renters, supra, 68 Cal.App.5th at 840; see also, Bankers Hill 150 v. City of San 
Diego (2022) 74 Cal.App.5th 755, 777-78.).) Prior to the HAA defining “objective”, the Court of Appeal 
noted that the use of word “objective” “appears to have been intended to strengthen the law by 
taking away an agency's ability to use what might be called a ‘subjective’ development ‘policy’ (for 
example, ‘suitability’) to exempt a proposed housing development project from the reach 
of subdivision (j).” (Honchariw v. County of Stanislaus (2011) 200 Cal.App.4th 1066, 1076-1077.)  

 
Petitioners cite to Bankers Hill 150 for the general propositions that “[a] project is consistent 

with a general plan if ‘ “it will further the objectives and policies of the general plan and not obstruct 
their attainment.” ’ [Citation.] To be consistent with a general plan, a project ‘ “must be ‘compatible 
with’ the objectives, policies, general land uses and programs specified in the general plan.” ’ 
[Citation.]” (Bankers Hill 150 v. City of San Diego (2022) 74 Cal.App.5th 755, 776.)  
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Petitioners argue under the HAA and Bankers Hill 150 the question here is whether the 

Project as a whole is compatible with the General Plan’s objective goals and policies and not whether 
the location of the park and the traffic circulation plan are consistent. Bankers Hill 150 does not stand 
for such a broad proposition.  In Bankers Hill 150 the project was approved by the city and the court 
considered whether the project was consistent particular policies in the general plan. In addition, if 
the Court were to look at whether the Project is generally consistent with the General Plan it would 
not be looking at the Project’s consistency with applicable and objective standards within the General 
Plan, which is what is required by the HAA. Under the HAA, if a project is not consistent with a specific 
“objective” standard, the court may not engage in a separate inquiry into whether that inconsistency 
is considered sufficient to render the project inconsistent with the subjective overall goals and 
policies of the plan. 

 
Respondents argue that the Project was not consistent with two objective standards in the 

General Plan: the location of the park and the traffic circulation map.  
 
Here, the General Plan map that shows a park located on the northwestern edge of the 

Project site is a clear objective standard.  (AR 6983.) Either the park is located at that site or it is not.  
 
Petitioners point out that a project’s layout can be consistent with the general plan even if it 

does not exactly match the maps included in the general plan. This rule, however, applies where the 
general plan indicates that the maps are guidelines, not mandates. In Friends of Lagoon Valley v. City 
of Vacaville (2007) 154 Cal.App.4th 807 the general plan was found to be a guideline where it 
“cautioned that this map was presented only as ‘a general illustration of the policies of the General 
Plan’ and was ‘not intended to reflect every policy direction.’ ” (Id. at 823.) In Sequoyah Hills 
Homeowners Assn. v. City of Oakland (1993) 23 Cal.App.4th 704 the “Illustrative Future Land Use 
Map” was found to give the city some discretion where the map “ ‘indicates in its broad 
configurations, but only tentatively in its details, the planned predominant land uses.’ ” (Id. at 718.)  

 
Here, Petitioners argue that the General Plan allows for the park location to be moved 

because its states that “[t]he Land Use Map does not reflect all potential future park sites. Parks are 
an allowed land use in all residential, commercial, business park, mixed-use and public and semi-
public facility designations.” (Respondents’ RJN ex A: p. 9-8.) The clause does not mean that the area 
designated as park can be moved to another area and made smaller, instead this clause means that 
additional areas can be used for park land. Petitioners point to no other language that shows the land 
use map in the General Plan is tentative or designed to be a guideline, not a mandate. Therefore, the 
location of the park in the Project is an objective standard.  

 
The evidence shows that the Project would require a change to the General Plan to allow for 

two smaller parks. (AR 6982, 6983, 7417, 7422, 7762.) There is no substantial evidence that would 
allow a reasonable person to conclude that the Project (with two smaller parks) is consistent with the 
General Plan based on the current location of the park in the land use map.  

 
Here, the traffic circulation map shows San Jose Avenue going westward and connecting with 
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Hillcrest Avenue. (Respondent’s RJN ex. A: Figure CIR-1 at p. 2-2.)  Although this map appears to be an 
objective standard at first glance, the discussion of the Circulation Element requires careful 
examination.  

 
In the overview discussion, the General Plan says that “the Circulation Element provides the 

framework for decisions concerning the city’s multimodal transportation system, which includes 
roadway, transit, bicycle, pedestrian, and rail modes of travel.” The “element establishes standards 
that guide development of the transportation system through goals, policies, and actions.” And the 
discussion notes that state law “mandates that the Circulation Element contain the general location 
and extent of existing and proposed major thoroughfares, transportation routes…”. (Respondent’s 
RJN ex. A: at p. 2-1.) Policies CIR 1-1, 1-2, and 1-3 as assume that the exact location of the roadways 
may change to support the transportation policies. (Id. at p. 2-3.) Overall, the language in the General 
Plan discussing the Circulation Element shows that the location of the roadways, including San Jose 
Avenue, are guidelines and not mandates. Therefore, the traffic circulation map is not an objective 
standard and cannot be used a reason that the Project is not consistent with the General Plan under 
the HAA.  

 
Respondents have met their burden of showing that the Project did not comply with all the 

applicable, objective general plan standards, specifically the location of the park. The Court declines 
to consider whether the Project complied with the zoning standards for purposes of the HAA.  

 
Therefore, the Court finds that Respondents did not violate the HAA by denying approval of 

the Project.  
 
V.  Evidence 

 
Petitioners’ requests for judicial notice submitted with the moving papers is granted as to 

Exhibits 1 and 3 to 7 and denied as to 2. 
 
Respondents’ request for judicial notice is granted.  
 
Petitioners’ requests for judicial notice submitted with the reply papers is granted as to 

exhibits 2 and 3 and denied as to exhibit 1, 4 and 5. 
 

VI.  Conclusion 
 
The Court denies Petitioners’ writ as to both causes of action one and two.  

 
 
 

 

  

 


